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RAILWAY (JANDAKOT TO PERTH) BILL 2002 
Council’s Message 

Amendments made by the Council now considered. 
Council’s Amendments - Consideration in Detail 

The amendments made by the Council were as follows - 
No 1 

New clause 4, page 2, after line 7 to insert the following new clause - 

4. Deviation to be limited 
For the purposes of subsection 96(1) of the Public Works Act 1902, 200 metres is set 
as the distance for which it shall be lawful to deviate from the line of the railway set 
out in Schedule 1 and the map referred to in Schedule 1. 

No 2  

New clause 5, page 2, after line 7 - To insert the following new clause - 

5. Right to compensation not limited by Special Act of Parliament 
Despite the specific authorisation of this Act, a person who is the owner of or 
interested in any land which is injured or damaged by any works carried out by reason 
of the authority of this Act shall not be deprived of any right to recover damages with 
respect to that injury or damage to that land that the owner might otherwise have had 
but for this Act. 

Ms A.J. MacTIERNAN:  I move -  

That amendment No 1 made by the Council be agreed to.  
This amendment is a variation, and it is the intention of the Government to support it.  It seeks to claw back the 
provisions in the Public Works Act that allow a 1.6 kilometre deviation either side of the line specified in a 
railway Bill.  We have agreed to claw this back so that the allowable deviation is a maximum of 200 metres.  
That was a considerable concession, and was supported by the Legislative Council.  
Ms K. HODSON-THOMAS:  I would like some clarification from the minister.  I have sought to read through 
last night’s committee proceedings in the upper House on this amendment.  I understand that, in the first 
instance, it was 50 metres, and the parliamentary secretary amended that to 200 metres.  Is that 200 metres from 
the centre, so that it will be 400 metres, or 200 metres on either side?  
Ms A.J. MacTIERNAN:  At the moment, the Public Works Act allows a 1.6 kilometre deviation either side of 
the specified line.  That was the regime used by the previous Government when it introduced its system.  One of 
the opposition members in the Legislative Council sought to pull that back to 50 metres.  The Government 
thought that was an excessive constraint; it may well be, in certain areas.  In much of the area we will be very 
constrained by the fact that the railway will go down the centre of the freeway.  However, in the foreshore area, 
and as the railway goes through Northbridge, there is at least a possibility, which has been contemplated by the 
Public Works Act for 100 years, that there will be a need to deviate for one reason or another from the path set 
down.  The Government thought that 50 metres was too great a restriction being imposed, bearing in mind that 
the previous Government never thought it appropriate to impose such a restriction.  However, this Government 
was prepared to move from the 1.6 kilometres down to 200 metres.  We do not anticipate that it will need 
anything like that, but in order to have the flexibility should some unforeseen technical problem arise, we feel 
that it is appropriate to leave some margin.  
Ms K. HODSON-THOMAS:  I remember that, during the consideration in detail in this House, there were some 
discussions about Northbridge.  The member for Kingsley, who unfortunately is not here at present, raised some 
concerns about coordinates.  I wish to ensure that that matter will not be compromised by this amendment.  
While I understand that this amendment was moved by my colleagues in the upper House, I have not had a great 
deal of opportunity to discuss that with them.  Will the minister elaborate on that?  
Ms A.J. MacTIERNAN:  Concerns that the member for Kingsley had, as I understand, were about what would 
happen with the sinking of the railway line, and where the portal would be located.  This legislation is not 
necessary for that, because that comes within the reserve that is set aside for the Midland to Fremantle line.  This 
legislation deals only with the area leading up to that point.  That issue of the portal comes within the existing 
Midland to Fremantle line.  
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Mr J.L. BRADSHAW:  I congratulate the minister on shrinking the 1.6 kilometres down to 200 metres.  Over the 
years I have had some experience in my electorate of Governments deciding - for instance, to expand Kemerton - 
just to draw a line around a piece of land, thereby isolating that land until the system is resolved.  In that case it 
was three or four years before people could do anything with their land - either sell it, apply to subdivide or 
whatever.  Similarly, when the greater Bunbury plan came in it included a 500-metre corridor down the railway 
line for some silly reason.  I could never work that out, because there was already a rail corridor there.  These 
corridors tie up land and make things very difficult.  How long will the Government take to establish the 200-
metre deviation, because even that will impact on some landowners?  People might wish to sell or rebuild, or do 
something with the land, but find it difficult because nobody will buy the land while it is under that 
consideration.  It cannot be redeveloped because it is not known whether that is possible.  It is very important 
that the project be carried out in the least possible time, so that those landowners are not affected longer than can 
be avoided.   
Ms A.J. MacTIERNAN:  It is important to understand that there are two separate issues.  The problem alluded to 
by the member for Murray-Wellington is one that emerges from planning reserves.  This is not a planning 
reserve; this is a special provision that has been in place for over 100 years.  If we want to build a railway we 
must get parliamentary approval.  It does not have any impact on land tenure or private property rights.  If we 
wanted to acquire property to build a railway line, we would have to put the appropriate planning provisions in 
place.  This is separate from the types of reservations required for roads.  This is not a reservation; it is simply an 
enabling Act to enable a piece of railway to be built.  As somewhat of a follower of C.Y. O’Connor, I understand 
that one of the reasons this legislation was required was that an enormous amount of pork-barrelling went on in 
the 1880s and 1890s when property owners, largely of the blue team - 

Ms K. Hodson-Thomas:  You can’t help yourself, can you? 
Ms A.J. MacTIERNAN:  This is history.  There was a concern that an enormous number of railways had been 
built to enhance particular vested interests.  When C.Y. O’Connor took over the administration of the railways, 
there was a considerable mess and they were running at a loss.  This requirement that Parliament agree to the 
establishment of a railway was an attempt to ensure that there was some transparency and accountability about 
where rail was to be built.  This is not a planning instrument; it is a measurement of control to ensure that 
railways are not built in an area that is inappropriate. 
This is not a reservation.  This would not sanitise or quarantine the land.  The reserve for the Fremantle-Midland 
line is right up against the side of the city.  This notional deviation goes back 1.6 kilometres, which would take it 
down St Georges Terrace.  The existence of this provision within the Public Works Act has not acted to 
quarantine or stifle development within that corridor, because it is not a reservation.  I know the sort of thing the 
member is talking about, but that is a planning reservation.  This is not a planning reservation; this is an approval 
to build a rail.  I have tried to explain the historical background that led to this requirement.  We do not have to 
come to Parliament every time we want to build a road, but because of this historic problem with rail, we do 
have that requirement. 
Mr J.L. BRADSHAW:  It must be a corridor of some description if a railway is to be located there.  I assume the 
minister wants a 1.6 kilometre corridor because she is not sure where that railway will go.  Someone might want 
to sell a building located within that corridor.  A purchaser would not touch it because he may not be able to do 
anything with it, because the railway line might come through the building. 
Ms A.J. MacTiernan:  That is not the case.  I have used the example of the Fremantle-Midland line where this 
notional capacity to deviate goes for 1.6 kilometres and would take in the vast majority of the central business 
district.   
Mr J.L. BRADSHAW:  That is already in place. 
Ms A.J. MacTiernan:  No-one even knows about this.  Who in the world knows about this 1.6 kilometre 
deviation? 
Mr J.L. BRADSHAW:  I did not know that was already in place. 
Ms A.J. MacTiernan:  It has been in the Public Works Act since 1902. 
Mr J.L. BRADSHAW:  Because this deviation is new, it will give some people the collywobbles about their land 
ownership, so it is better if the corridor is reduced to a smaller area.  
Ms A.J. MacTIERNAN:  That is what we have done.  In 1999 when the previous Government introduced its 
legislation for the northern and southern extensions, it did the reverse of what we are doing.  We are pulling back 
from the power of the Public Works Act; the previous Government expanded the power.  It allowed for two 
kilometres either side in the north and four kilometres either side in Rockingham. 
Ms K. Hodson-Thomas:  Was that not in relation to some safety issues? 
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Ms A.J. MacTIERNAN:  A whole raft of issues was involved, such as environmental issues, notwithstanding the 
fact that the master plan had been completed.  Fundamentally, there was planning uncertainty about where the 
route would end up.  This particular portion of the rail is going through a built-up area and our requirement was 
far more limited. 

Mr M.W. TRENORDEN:  If the minister has already answered this question, I will accept her statement.  Does 
this amendment allow for a deviation of 200 metres in areas such as the Narrows?   
Ms A.J. MacTIERNAN:  We are happy to do away with the amendment if that is what people want.  As I 
explained when the legislation went through this House, because of the Public Works Act we are entitled to a 
deviation of 1.6 kilometres either side.  This is simply a move to accommodate an opposition concern and we 
moved it back from 1.6 kilometres to 200 metres.   
Question put and passed; the Council’s amendment agreed to. 
Ms A.J. MacTIERNAN:  I move - 

That amendment No 2 made by the Council be agreed to. 
This amendment was moved by Hon Simon O’Brien in the upper House.  We do not see any impact arising from 
this amendment.  It would not change what we intend to do in any event and we are happy to support it. 
Mr M.F. BOARD:  For the record, will the minister explain the implications of that amendment and how it 
varies from the existing clause? 
Ms A.J. MacTIERNAN:  This amendment overrides the provision, if there were anything else in this Bill or in 
the Act of Parliament, that would limit the right of landowners to recover damages.  That is what I understand it 
is designed to do.  If there is anything in this legislation that would, in any way, undermine a person’s capacity to 
seek compensation for injury or damage to his property, it would be overcome by this provision. 
Ms K. HODSON-THOMAS:  Will the minister clarify the meaning of the phrase “a person who is the owner of 
or interested in any land which is injured or damaged”?  Does “interested in” refer to a tenant, or does it refer 
specifically to a property owner?  

Ms A.J. MacTIERNAN:  This clause was drafted by Hon Peter Foss QC.  It may well be that opposition 
members best direct their questions to him for erudition.   

Ms K. Hodson-Thomas:  I have already indicated that I have had no opportunity to discuss the new clauses with 
my colleagues in the upper House.  It is incumbent on the minister to provide me with some clarification. 

Ms A.J. MacTIERNAN:  Excuse me!  What a joke.  The Opposition moved these amendments.  What a rabble!  
It pretends that, somehow or other, the Liberal Party in the Legislative Assembly is a separate party from that in 
the Legislative Council and that they do not know what the other is doing.  That is probably true.  Opposition 
members in this place get their colleagues to move an amendment that is accommodated by the Government.  
Having done that, opposition members come in here and whinge about it; they want to know what it means.  
They cannot possibly expect the public to take them seriously when they do this sort of thing.  They move their 
own amendments and the Government accepts them. 

My understanding is that this clause refers to anyone who has a legal interest in land that is affected by the works 
to be undertaken in the construction of the railway. 

Ms K. Hodson-Thomas:  Isn’t that so simple? 

Ms A.J. MacTIERNAN:  If it is so simple I would have thought it would have been obvious to the member. 

Mr M.F. BOARD:  I suggest that the minister address this legislation as a minister of the Crown.  The reality is 
that her duty and responsibility to this Parliament is to explain the legislation as she accepts it.  She has made a 
commitment as the minister to accept this amendment. 

Ms A.J. MacTiernan:  I have accepted it. 

Mr M.F. BOARD:  No, the minister has not.  The Opposition is asking the minister to explain the message from 
the Legislative Council.  Some members in this place may, or may not, be aware of the full intention of the 
message.  The minister’s responsibility is to put on the record a full explanation should people need clarification 
at any time in the future.  They can then consult the Hansard. 

Ms A.J. MacTiernan:  I have explained it. 

Mr M.F. BOARD:  I do not think the minister has.  There are still questions to be explored and I suggest that the 
minister take them civilly and not attack members genuinely seeking clarification. 
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Mr M.W. TRENORDEN:  The minister must have taken advice on this amendment before she accepted it.  Did 
her advice include all commercial losses? 

Ms A.J. MacTIERNAN:  If there is anything in the legislation we are moving today that would compromise the 
rights of individuals to seek compensation for property damage or any interest arising from land, it is my 
understanding that this provision will override any presumption that may arise from any other portion of the Bill.  
It is saying that if anything in this Bill impacts in any way or diminishes the amount of claim for compensation 
that a person would otherwise be entitled to, it is overwritten by this clause. 

Mr M.W. Trenorden:  In your view, what is the outcome of the overwriting? 

Ms A.J. MacTIERNAN:  In my view, nothing in the legislation affects people’s rights to compensation.  A 
clause that ensures that nothing in the Act will affect compensation is something we are prepared to support.  In 
my view, it is not necessary, but it is important in the view of the Opposition in the Legislative Council. 

Mr M.W. TRENORDEN:  It is important we spend some time pursuing this.  Only recently in this House, the 
minister was talking about a particular building in William Street.  She said it was quite reasonable that only half 
the building be resumed.  She insinuated that only half the compensation would be paid.  There is more than one 
tenant in that building; there is a range of tenants.  I want to be clear about the minister’s view.  I cannot 
remember whether I had a conversation with Hon Peter Foss about this.  What does the minister think it means in 
that circumstance? 

Ms A.J. MacTIERNAN:  The Government accepted the clause on the basis that it did not see that it would have 
any negative impact on what the Government wants to do.  The precise degree of meaning which apply to the 
words “the owner of or interested in any land is injured or damaged” is something of which the Government is 
unsure.  However, the Government is fairly confident that nothing in the Bill before the Parliament will derogate 
from the rights of individuals.  This clause concerns any implication in the way the legislation is structured that 
may impact on those rights.  It ensures that people’s rights will not be affected.  If anything in the legislation 
would compromise the rights of a certain type, the clause will override that.  The Government is prepared to 
accept it because it does not see anything in the Bill that in any way changes or derogates people’s rights or 
entitlements.  The Government is not quite sure what the Opposition was trying to get at but it was happy to go 
along with it because the Bill is not affecting any rights.  If, in the view of the Opposition it is important to have 
this provision, the Government is prepared to put it in.  The Government’s view is that it is unlikely to have any 
effect.  It is the view of the Opposition that it would.  The Government accepted it on the basis of its 
interpretation.  As a matter of principle, the Government will adopt the standard practice of ensuring adequate 
compensation to all individuals who are affected along the lines of the normal principles that apply when public 
works are undertaken.  It is certainly not the intention of the Government to move away in any way, shape or 
form from those obligations, be they to tenants or owners of land.  Over the next few weeks I will look at the 
business plan and the Government hopes to have the details sorted by early in the new year.  I do not believe that 
it is likely that the Government will move towards the partial resumption of the building concerned.  I point out 
that it was a practice that took place on several occasions during the construction of the Northbridge tunnel.  The 
more the Government looks at the options available to it the less attractive that becomes.  The Government is 
trying to work constructively with the shopping centre owner.  Other owners are keen to enter into arrangements 
with the Government.  The principal landowner wants to quit its site.  Its view about the commercial value of the 
sites is not generally shared.  However, it has the right to assert whatever value it believes in.  As I have said on 
many occasions, the Government’s obligation is to ensure that it is the proper custodian of the taxpayers’ money 
and that it does not pay enormously above the odds for any properties it acquires.   

Mr A.D. McRae:  Would it be fair to categorise this clause as an expression of the constitutional right to just 
terms of compensation?   

Ms A.J. MacTIERNAN:  Gosh, that is a trick question.   

Mr A.D. McRae:  It is not; that is how I read it.   

Ms A.J. MacTIERNAN:  There was some concern that somehow or other - I am not sure how it would happen - 
because parliamentary approval was given to build the railway, that would cut back the normal rights of 
compensation that a person would usually expect to receive.  That is not the Government’s view.  We have 
agreed to insert this clause into the Bill even though we do not believe that it is necessary.  We have not worked 
out the fine detail of this clause because we do not consider that it is a necessary clause.  The underlying issue of 
the questions that the members for Carine and Avon asked is: what will our attitude be to paying compensation 
to commercial parties?  The Government does not intend to deviate from the usual practice in the construction of 
public works.   
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Ms K. HODSON-THOMAS:  The minister said that a business plan would be developed.  Will it be ready in the 
new year?   

Ms A.J. MacTiernan:  We hope it will if we can get our officers out of the Legislative Council and back to work.   

Ms K. HODSON-THOMAS:  I am sure that that will happen.  That plan would also cover the issues of 
compensation and how buildings are assessed.  It is all very well to talk about compensation.  However, the 
minister knows of a couple of situations that I have dealt with in my electorate with regard to the Ambergate 
Street development and the Reid Highway, although that is on a smaller scale.  Main Roads assessed the 
properties involved and discovered the integrity of the buildings.  How will that process be undertaken?  While 
we are dealing with this clause that refers to compensation, will the minister give the House an explanation of 
that matter?   

Ms A.J. MacTIERNAN:  Is the member talking about her concern for the impact on the buildings?  Is she 
concerned about the structural integrity of the buildings?   

Ms K. HODSON-THOMAS:  I am referring to the structural integrity of the buildings on William Street, 
although I cannot name a specific building at this time.  How would the Department for Planning and 
Infrastructure or Perth urban rail development assess those buildings to determine whether they are structurally 
sound?   

Ms A.J. MacTIERNAN:  The process commences with a dilapidation survey.  Volumetric and photographic 
evidence of the state of the surrounding buildings is taken.  After several of the construction works have been 
completed, another survey is conducted to provide a record of the impact.  The key to the assessment is having a 
very high quality of measurement in the first instance.   

Ms K. Hodson-Thomas:  How long does that process take?   

Ms A.J. MacTIERNAN:  It depends on how much there is to do.  It will be a very big job because we are dealing 
with multistorey buildings.  Because we are talking about such old buildings, there would be a fair amount of 
cracking already in situ.  I note that we are talking about a very deep tunnel; it is 15 metres deep but its 
circumference is not very large.  We can point with confidence to tunnelling that has been conducted throughout 
Europe.  That is the preferred measure in historically sensitive areas.  In Wembley, we used the bore tunnelling 
mechanism for the installation of deep sewerage.  Indeed, only 10 per cent of the budgeted compensatory amount 
for that project was expended.  Most people did not know that the construction work had taken place because 
there was so little construction.  The process involves taking a detailed photographic record of the state of the 
premises and conducting another survey after the construction is completed.   

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly.  
 


